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1. Introduction

The Center for Constitutional Rights (CCR) is a®khased non-profit legal and educational
organization dedicated to advancing and protedhirgights guaranteed by the United States
Constitution and the Universal Declaration of HunRights. Founded in 1966 by lawyers
that represented the civil rights movements ingbeth of the U.S. and currently based in
New York, CCR has a long history of pursuing sgatepublic-interest litigation to ensure
accountability for abuses in the exercise of exeeytower and to strengthen the rule of law.

The European Center for Constitutional and Humagh®Ri(ECCHR) is an independent, non-
profit legal and educational organization similadgdicated to protecting civil and human
rights throughout, and beyond, Europe. Founded $&mal group of human rights lawyers in
2007 and based in Berlin, ECCHR aims to facilitasepport and directly engage in
innovative litigation - using international, Eur@gweand national laws - to enforce human
rights standards and hold state and non-statesamtoountable for egregious abuses.

CCR and ECCHR have accrued considerable legal &speon issues arising from the
treatment of detainees at GuantandBay and other U.S overseas prisons in the post 9-11
context, in undertaking complex litigation agairsgnior U.S officials responsible for
facilitating ill-treatment and torture, including aivilians and of ‘high value detainees’,
worldwide and in advising on matters involving #ygplication of extraterritorial jurisdiction
and the principles of universal jurisdiction unitgernational law. We accordingly welcome
this opportunity to provide our joint expert opinitn this important case.

The focus of this submission is twofold.

! Since 2002, CCR has represented individuals who beee subjected to every facet of the United Staigsire
program, from Guantanamo detainees to Abu Ghrathr®survivors, and victims of extraordinary reiwdi and
CIA ghost detention. CCR has represented clients inféd®gral courts in habeas corpus proceedingsiaitd ¢
actions, seeking habeas relief, injunctions or dgsa See, e.g., the consolidated US Supreme Cases ofAl
Odah v. United States and Boumediene v. BasBU.S. 723 (2008) (establishitigerights of non-citizens to
challenge the legality of their detention in arsbfire U.S. military basgal Qahtani v. Buslthabeas corpus
petition filed on behalf of Guantanamo detajnmed Al-Zahrani v. Rumsfeld et &ase against the former US
Secretary of Defense and others on behalf of timdliss of two men who died at Guantanamo Bay in RO®S5) -
Case information available dtttp://www.ccrjustice.org/current-cagesCCR is also internationally active in a
wide variety of universal jurisdiction matters. 3e#n://www.ccrjustice.org/case-against-rumsfétdr more
information about CCR, sdwtp://ccrjustice.orgrhe attorneys at CCR responsible for the submissi@de in
this report are Michael Ratner, President, and Katbeésallagher, Staff Attorney. Their cv's are appd to this
report.

ECCHR has considerable expertise in counterterrommirhaman rights matters and has similarly undertake
high-profile Guantanamlitigation against US officials in a number of difént European jurisdictions. ECCHR
General Secretary Wolfgang Kaleck, for example,grasiously initiated two criminal complaints in @Geany (in
2004 and 2006) and supported a similar compldied fin France in 2007 against former US SecretaByafense
Donald Rumsfeld and other high ranking US militagysonnel involveihter alia in the detention and torture of
detainees in Irag and Guantanamo. Additionally, ECG@I4R has particular expertise in the application of
universal jurisdiction principles in the pursuandgublic-interest litigation worldwide — includirtfe institution
of criminal proceedings against former membersefArgentine military dictatorship (pursued in Angiea) and
the Chechen President Ramzan Kadyrov on chargestofd and attempted duress (pursued in Austfay.
further information about ECCHR and the cases theynamved in, sedttp://www.ecchr.org The attorneys at
ECCHR responsible for the submissions made in this report are Wolfgang Kaleck, General-Secretary, and
Gavin Sullivan, Legal Analyst. Their cvs are appened to this report.

For comprehensive analyses of the cases outlin@eeand an overview of some of the universal jictssh

cases brought by CCR and ECCHR, see Kaleck, W. (2008) Piochet to Rumsfeld: Universal Jurisdiction in
Europe 1988-2008lich. J. Int'l L. 30[3]: 927 and Gallagher, K. (2009) Universal gdigtion in PracticeEfforts
to Hold Donald Rumsfeld and Other High-level Unitetdtes Officials Accountable for Tortyi® of Int’l Crim.
Justice7: 1087-1116; Kaleck, W, Ratner, M, Singelnsteimntl Weiss, P. (edf)ternational Prosecution of
Human Rights CrimegSpringer: Berlin, 2007).



First, we write in support of the Claimant’'s subsiois (to which this opinion is annexed)
filed pursuant to the Order issued by this Coumtéd 7 April 2010) as to how the
requirements of Article 23(4)-(5) of tHeey Organica del Poder Judicighereafter LOPJ)
are clearly met in this case and, as a consequeiigethis specific investigatory procedure
ought to lawfully continue in Spain rather than &eyed for procedural reasons (or
otherwise). In so doing, our purpose is to assesCourt by both:

a) clarifying how the Spanish interest and relevamingetion to this case is established,
thus addressing the first limb of Article 23(4)-()the LOPJ; and

b) providing a concise overview of the limited consat®n that has taken place within
the United States in relation to the issues raisetthis case to demonstrate that no
investigative or effective prosecutorial proceedidgve hitherto been initiated for
these offences in another competent jurisdictilmthis sense, we aim to address the
second limb of Article 23(4)-(5) of the LOPJ.

Second, notwithstanding that the requirements titkr23(4)-(5) of the LOPJ (as amended)
are clearly met in this case, we outline Spainisigéent obligations undénternationallaw

to investigate the offences alleged in this cas#er outlining the legal framework for the
international prohibition against torture (in seati4), we then examine (in section 5) the
different bases available under international law dstablishing criminal jurisdiction to
demonstratanter alia, that:

a) international law envisages a system abn-hierarchical and concurrent
jurisdictions;

b) universal jurisdiction is legally distinct from @h forms of jurisdiction based on
national interests. States that exercise univgusgdiction over international crimes
(such as torture) are under no legal obligatiorgitee priority to states that are
territorially linked to the alleged acts;

¢) The subsidiarity principle - which seeks to prevatiates from exercising jurisdiction
if a state with closer territorial links to theroi exercises its jurisdiction — is at best a
matter of policy and is conditional upon territbrstates undertaking ‘effective
investigations’ in compliance with accepted huméaghts standards as well as
international and European jurisprudence

In conclusion, we argue that the U.S. investigatithrat have occurred in this matter to date
fall far short of the required standard for ‘efigetinvestigations’ and that this Court is well
within its powers under international law to hdds tcomplaint.



2. Background

The factual background of this case has alreadwn Ipe¢ before the Court in considerable
detail — most notably, in Sections IV (‘Relatiorrddinstanciada de la Hechos”™ at pp. 5-48)
and XI ("Documentos’, indexed at pp.82-97) of therglla filed with the Audienca Nacional
by Procurador Javier Fernandez Estrada on 17 M206B — and so we do not repeat this in
the course of the current submission. We reballyever, that the complaint in this case is
directed against six specific individuals: Daviddkagton, former Counsel to, and Chief of
Staff for, the former Vice President of the Unitethtes, Dick Cheney; Jay S. Bybee, former
Assistant Attorney General, Office of Legal Coun§®LC), U.S. Department of Justice
(DOJ); Douglas Feith, former Under Secretary ofddet for Policy, Department of Defense
(DOD); Alberto R. Gonzales, former Counsel to thenfer President of the United States,
George W. Bush and former Attorney General of thatddl States; William J. Haynes,
former General Counsel, DOD; and John Yoo, formepidy Assistant Attorney General,
OLC, DOJ. Furthermore, as outlined in more detad.3(i) below, at least four of the named
plaintiffs in this case have a close link to Spaireither by virtue of their nationality,
residency or some other relevant connection.

In terms of the procedural background, we undedsthat on 28 March 2009 the case was
initially admitted by the competent investigatingdge of the Fifth Court, Judge Baltasar
Garzén Real. On 16 April 2009 Spain’s Attorney-&eh raised public objections about the
continuance of the case. Subsequently, on 17 20€B, the Public Office Prosecutor of the
National Court filed a report requesting that therent complaint be discontinuednd that
on 23 April 2009 the responsibility for investigagi this matter was duly referred to your
honour, Judge Velasco.

On 27 April 2009 a separate, though somewhat elted, preliminary investigation was
opened by Judge Garzon on behalf of four of thém& who are also party to the current
application — namely, Hamed Abderrahman Ahmed sikas Lahcen, Jamiel Abdul Latiff Al
Banna and Omar Deghayes — against “members of theridan air forces or military
intelligence and all those who executed and/or ghesli a systematic torture plan and
inhuman and degrading treatment against prisometerttheir custody®. We understand that
despite attempts to consolidate these two oventgppomplaints (Diligencias Previas Nos.
150/09 and 134/2009) they continue, to date, aaratpinvestigation’s.

On 4 May 2009, this Court sent an International ®oxy Letter to U.S. asking them to
confirm “whether the facts to which the complainakas reference are or not now being
investigated or prosecuteti”’Notably, to date the U.S. government has faitedrovide any
formal response to this Court’'s request. Indeet both this failure and the failure of the
U.S. generally to address the serious allegationsewvidence of torture which we seek to
specifically address below in Section 3(ii) of thigomission.

Moreover, we note that the national legislative Kgaound within which this current
complaint is to be considered has been subjechémge with the amendments to Article
23(4)-(5) of theLOPJ - as approved by the Spanish Senate on 15 OcRil and entered

2 Prosecutor's Report, Preliminary Investigation 080/7 July 2009.

3 Sumario 19/97-L Auto, Juzgado Central de Instrutciom. 5, Diligencias Previas 150/09 — N, Tortyr&3tros
(27 April 2009)

4 As discussed further at s.3(i) of this submiss@n27 January 2010 Judge Garzén found that Spaaistis
were competent to investigate the interrelated daimpl50/09. On attempts to consolidate both stigations
generally, see de la Rasilla del Mgoial(2009) Swan Song dfniversal Jurisdictioin Spain,Int’l Crim. L. R9:
777-808 (at 789). On the effects of the reformsioiversal litigation generally, see Ambos, K. (2D0
Prosecuting Guantdnamo in Europe: Can and Shall#sterminds of the ‘Torture Memos’ be held crimipal
responsible on the basis of Universal Jurisdicti@ese W. Res. J. Int'l 142: 405-448.

5 Sumario 19/97-L Auto, Juzgado Central de Instrutciom. 6, Diligencias Previas 134/2009 (4 May 2009)
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into force on the 4 November 2009which establish certain conditions for the eis&of
Spanish jurisdiction over extraterritorial actsurduant to those amendments, Article 23(4)-
(5) of the LOPJ now states:

Article 23(4)

Spanish Courts will equally have jurisdiction owamts committed by nationals or foreigners
outside the national territory that can be clasdifiaccording to Spanish Criminal Law, as one
of the following crimes (a) Genocide, crimes agamsnanity and crimes of war [...](h) any
other crimes that, under international treatieagreements, must be prosecuted in Spain.

Notwithstanding whatever may be provided in othieaties and international conventions
ratified by Spainthe Spanish Courts shall only have jurisdictiererahe above crimes when
it has been duly shown that the alleged responsifelpresentin Spanish territory, or that the
victims are ofSpanish nationalityr that therds some demonstrated relevdink with Spain
and that, in any event, there is no other compatenntry or international tribunal where
proceedings have been initiated that constitutefactive investigation and prosecutidn
relation to the punishable facts.

The criminal process initiated before the Spanigisgliction shall be provisionally stayed
when there is proof that another process regatthi@gncident in question has been opened in
the country or by the court to which the precegiagagraph makes reference.

Article 23(5)

If a criminal cause was opened in Spain in casgslaged in the previous sections 3 and 4, it
will be in all cases of application what is dispt$e letter (c) section 2 of the present article
[emphasis added].

Thus, on 7 April 2010 - pursuant to Article 23(%)-0f the LOPJ (as amended and outlined
above) - this Court issued an Order requestingtkieaparties file submissions on the issue of
jurisdiction and the continuance or discontinuaoicthe current proceedings. Accordingly, it

is to the specific elements contained within th@2@mendments that our submission now

turns.

5B.0O.E.

No. 266, 4 Nov. 2009, sect. |

" Ley Organica 1/2009, de 3 de noviembre, compleanintle la Ley de reforma de la legislacién proceaea la
implantacion de la nueva Oficina judicial, por lzegse modifica la Ley Organica 6/1985, de 1 dejulel Poder

Judicial.
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3. Article 23(4)-(5) of the LOPJ: how the specific requirementsare met in this case

Prior to discussing the amendments and requirenufnsticle 23(4)-(5) of the LOPJ, it
must be recalled what the purpose and scope opthission is, and indeed, the purposes of
universal jurisdiction. Article 23(4)(a) providégrisdiction over crimes against humanity
and (h) provides jurisdiction over “any other cranthat, under international treaties or
agreements, must be prosecuted in Spain.” As sksclubelow, the acts alleged in this case -
including but not limited to torture, cruel and urthane treatment, and prolonged arbitrary
detention - constitute violations of internatiomia@aties to which Spain is a party. Among
these treaties, the UN Convention Against Tortdiscissed in detail below) and the grave
breaches provisions of the Third and Fourth Gen@waventions provide for universal
jurisdiction over acts alleged in this c&seFor example, Article 146 of the Fourth Geneva
Conventions provides, in part:

The High Contracting Parties undertake to enactlagislation necessary to provide penal
sanctions for persons committing or ordering tocbemitted, and of the grave breaches of
the present Convention...Each High Contracting Psingll be under the obligation to search
for persons alleged to have committed, or ordeodaket committed, such grave breaches, and
shall bring such persons, regardless of their natity, before its own courts. It may also, if
it prefers, and in accordance with the provisiohiésoown legislation, hand such persons over
for trial to another High Contracting Party conaanprovided such High Contracting Party
has made out prima faciecase. Each Hugh Contracting Party shall take ureasecessary
for the suppression of all acts contrary to thevizions of the present Convention other than
the grave breaches defined in the following Article

The International Committee of the Red Cross (ICR@3$ described this article as “the
cornerstone of the system used for the repressfobreaches of the [Fourth Geneva]
Convention,” which sets forth the “essential okiigas” on each Contracting Parfy. The
drafters of the “grave breaches” provisions inctlitteem because of the recognized “need to
punish infractions of the Geneva Conventions” idesrto prevent such infractions: “The
universality of jurisdiction for grave breachessisme basis for the hope that they will not
remain unpunished™ As to the intent of the drafters in includingst bf specific violations
that would be subject to universal jurisdictione tCtRC Commentary states that “[ijt was
also thought advisable to draw up as a warningossiple offenders a clear list of crimes
whose authors would be sought for in all counttiés.

In discussing the following factors relevant to assessment of whether this Court has
jurisdiction over this case, it must be recalledttlsuch an assessment is undertaken
“notwithstanding whatever may be provided in otheaties and international conventions
ratified by Spaih pursuant to Article 23(4) of the LOPJ. Accordiyngeven if this Court
were to find that none of the factors discussedwetere satisfied, inustretain jurisdiction
over those crimes which are contained in intermafidreaties and conventions to which
Spain is a party and for which Spain has an obbigatinder international law, to commence
an investigation and prosecution, based omtimaa faciecase forinter alia torture set forth

in the complaint. Indeed, we understand thataproach is consistent with the reasoning in
two recent Spanish Court decisions - No. 211/20fted 26 November 2009) and No.

8 Geneva Convention Ill (75 UNTS 85) and Geneva CotizenV (75 UNTS 287), adopted 12 August 1949,
entered into force 21 October 1950. Spain is alsignatory to the International Convention for fetection of
All Persons from Enforced Disappearances (A-RES-33 General Assembly Resolution 47/133).

9 Article 147 of the Fourth Geneva Convention incldenong the grave breaches willful killing, tortare
inhuman treatment, willfully causing great suffgrior serious injury to body or health, or willfultiepriving a
protected person of the rights of fair and regtriat prescribed in the Convention.

10|CRC Commentary of the Fourth Geneva Convention, p. 590

11 |CRC Commentary of the Fourth Geneva Convention, p. 587

12|CRC Commentary of the Fourth Geneva Convention, p. 597
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150/09 (dated 27 January 2019)Given the nature of the crimes alleged in thisecave
urge this Court to similarly establish competercédar this matter pursuant to the principle
of universal jurisdictiort?

()_Spanish interest and relevant connection tacHse

We do not wish to repeat in detail the submiss@insady made by the plaintiffs as to how
the particular elements of Article 23(4)-(5) of th®PJ are satisfied in this complaint. To
assist the Court in this matter, however, we makepoints of observation:

First, we note one of the victims responsible foitiating the current claim — Hamed
Abderrahman Ahmed, identified as the first applicainthe querellafiled with the Audienca
Nacional on 17 March 2009 — is indeed a Spanishecit As Judge Garzon held in his
decision of 27 January 2010 in the interrelatede aats150/09: “hence by that fact alone,
Spanish jurisdiction is competent to investigatsthfacts, before and after Organic Law 1/09
(November 3, 2009) came into effect, if, as is thse, the requirement of non-concurrent
jurisdiction applies®> The elements of Article 23(4) of the LOPJ (as adesl) are not
cumulative — that is, a complaint need satisfy oolye of the prescribed conditions
(perpetrator present on Spanish territory, victinspanish nationalitpr some demonstrable
link of relevance with Spain) for the first limb dfe legislation to be met. Accordingly, on
the basis of the passive personality principle foediiby Article 23(4) of the LOPJ (as
amended) alone, Spanish courts harmma faciejurisdiction to hear this matter.

Second, in line with the points raised below intieec4, and notwithstanding whatever may
be provided in other treaties and internationalveotions ratified by Spain, we invite the

Court to give a purposive interpretation to thdevant connection’ requirements contained
within Article 23(4) of the LOPJ (as amended) sa@®ot unduly restrict the principle of

universal jurisdiction the legislation ultimatelgeks to recognize.

Within this context, we note the ruling of the Tumtal Constitutional de Espana in its
Judgment 237/2005 of 26 September 2005 (heredfieGuatemala Generalsase) insofar

as it the Supreme Court’s findings that the scdpeniversal jurisdiction under Article 23(4)
was limited and dependent updnier alia, a connection being established between the
crimes committed and other relevant Spanish interedn that decision — which, as we
understand, is still binding on lower courts parstuto Article 5 (1) of the LOPJ
notwithstanding the amendments to Article 23(4h&f LOPJ — the Court held (at para. 8)
that:

the determining question is that making the judsdn to hear cases of international crimes
[....] subject to the concurrence of national intésés the terms set forth in the judgment is in
no way compatible with the principle of universafigdiction.

While this decision was delivered prior to the 2@08endments to Article 23(4)-(5) of the
LOPJ coming into effect, it has also recently besaffirmed by the Constitutional Court in
its STC 227/2207 of 22 October 20857 Moreover, given the primacy it affords to univars
jurisdiction (as against restrictions based onitterality or relevancy), we submit that it

13 See pp. 13-14, which read in part: “the IntermalcConventions signed and ratified by Spain impose
prosecution of crimes against humanity and tortame, hence the limitations set forth in Article 23(next to last
paragraph, would always be subordinated to whestablished in the treaties”.

14 For a framework for universal jurisdiction basedtbe nature of the crime, see, e.g., ‘The Princtinciples
on Universal Jurisdiction’ in Macedo, S. (ddhiversal Jurisdiction: National Courts and the Peasition of
Serious Crimes under International LgWw. of Pennsylvania: Philadelphia, 2004) at pp258

15 Decision of 27 January 2010, Juzgado Central deutsion num. 5, Dilgenncias Previous 150/09.

18 For a succinct overview of subsequent Spanigialitin around the ‘Guatemala doctrine’ see de ldIRat!
Moral, I. (supranote 4).



provides guidance and serves as a well-reasoneddweet for this Court in considering the
current complaint.

Furthermore, we note that on 27 January 2010 inGbhantadnamo torture case (150/09)
discussed above, Judge Garzén has taken a similatdypreted ‘relevant connection’
requirements contained within Article 23(4)-(5) @sended) to include the relationships
between other plaintiffs and Spain. In additiorestablishing jurisdiction on the basis of the
Spanish nationality of one of the victims (Hamedlabvahman Ahmed), the Court also found
sufficient connection for the three remaining vitdi named in the case (lkassrien Lahcen,
Jamiel Abdul Latiff Al Banna and Omar Deghayes)ingkinto account a broad range of
factors including the fact that:

a) these victims had previously been subject to baimisal and extradition
procedures through the Spanish Courts

b) one of the victims (lkassrien Lahcen) was a victimrently present in Spanish
territory

c) the torture of two of the other victims at Guantana(Al Banna and Deghayes)
had earlier caused the Spanish court to refram &tiecting a European Order of
detention and delivery against them.

In that decision the Court adopted a constructidh® ‘connection’ requirements imposed by
Article 23(4) of the LOPJ (as amended) in ordeafford primacy and give effect to Spain’s
obligations under international law to investigatach matters’ To avoid judicial
inconsistency and arbitrarine$sand for the reasons outlined in more detail beloa jinvite
the Court to adopt a similarly broad and purposnterpretation of the amendments in this
specific complaint.

(if) Current State of investigations and/or prosems in the United States

The United States has apparently not answereddtiers Rogatory transmitted in May 2009.
In the absence of such a response, we set forttollbe/ing to demonstrate that the U.S. has
utterly failed in its obligations to initiate anfe€tive investigation or prosecution against the
specific defendants in this case or on behalf efritamed plaintiffs or other victims of the
U.S. interrogation, detention and torture polici€kis unfortunately remains the case under
the Obama Administration. Furthermore, both then®® and Bush Administrations have
actively sought to block all efforts on behalf aétims’ of the detention, interrogation and
torture policies from having their day in court, @vhin the context of habeas proceedings or
civil actions. Spain, therefore, can and indeedstmexercise its jurisdiction over the named
defendants for the violations alleged in this case.

Should the United States respond to the Lettersa®og following the issuance of the 7
April 2010, or information be placed into the retdm an effort to demonstrate that the U.S.
has, in fact, commenced an effective investigatiod prosecution into the violations alleged
in this case, we will respectfully seek leave a$ tBourt to submit an addendum to this expert
report, addressing such a submission.

17 Specifically, Judge Garzon citéster alia, the Geneva Convention on Treatment of Prisorfevéan and
Protection of Civilians (12 August 1949, Art.3), tbd Nations Convention against Torture and OtheelCru
Inhuman or Degrading Treatment or Punishment (1€eBer 1984, Art. 5(1)(c) (CAT).

18 On the risk of arbitrariness and inconsistencthmapplication of the Article 23(4) of the LOP3 anended) to
universal jurisdiction matters, see Perez Gonz&e§2009) Jurisdiccion universal y enjuiciamieneadimenes
de guerra: qué obligaciones impone el Derechoratéonal Plblico? en Aranzaid) La Responsabilidad Penal
por la Comisién de Crimenes de Guerra: El Caso Palastiniversidad Carlos Il de Madrid.
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a) No Independent, Thorough Criminal Investigation H&sen Commenced with
regards to the Allegations in this Case, and nodecutions Have Occured

No independent, thorough criminal investigation Hamen opened examining serious
violations of law, including torture, that occurrédthe context of U.S. interrogation and
detention policies during the so-called ‘war orrdet No investigation sanctioned by the
judicial branch has been undertaken. There is miication that any of the six named
defendants have been the subject of an independemtough criminal investigation.
Certainly, this was not the case during the eiglatry of the Bush Administration when many
of the named defendants continued to hold hightlpesitions in the very institutions that
would have, and should have, commenced such igadisins, including the Department of
Justice. It continues to be the case today.

A number of non-criminal investigations of a lindtscope and nature (i.e., investigations
with no subpoena powers, limited mandates direatespecific incidents, specific, isolated
units) have occurretl. Even though a number of these investigationsiledtanembers of a
particular branch of the government or military estigating itself, the cumulative effect of
these reports and investigations is that seriootatons of international law occurréd.
Unfortunately, the effect has also been impunityieo than a small number of low-level
soldiers present in Abu Ghraib and implicated ia tbrture scandal there, no U.S. officials
(military or civilian) and certainly no high-levefficials or the named defendafitbave been
held accountable for their conduct in any fortim.

b) The Executive Branch has Embraced a Policy Eeators Impunity rather than
Accountability.

As President of the United States, Barack Obamatmmaced a policy that favors impunity
for the most serious crimes, including torture, wames and crimes against humanity.

19 See, for example, A. Taguba, Art. 15-6: Investaabf the 800th Military Police Brigade (2004), dshle at
http://www.dod.mil/pubs/foi/detainees/taqulfeiting instances of ‘sadistic, blatant, and wantoiminal abuse’ at
Abu Ghraib); J. Schlesinger, Final Report of theeimehdent Panel to Review Department of Defense Baten
Operations, August 2004, available onlinétip://www.defenselink.mil/news/Aug2004/d20040824ireport. pdf
(abuses were ‘widespread’ and serious in numbetretiact); G. Fay and A. Jones, US Army, AR 15-6
Investigation of Intelligence Activities At Abu Gdib Prison and 2d5Military Intelligence Brigade (2004),
available ahttp://www.washingtonpost.com/wp-srv/nationi/docuntse/fay _report 8-25-04.pd€IA Inspector
General's Report, available atitp://luxmedia.vo.linwd.net/o10/clients/aclu/IG_Reppdf See also, Physicians
for Human Rights, Broken Laws, Broken Lives: Medicaidence of Torture by US Personnel and Its Impact,
June 2008; Report of the ICRC on the Treatment by tladitom Forces of Prisoners of War and other Ptetbc
Persons by the Geneva Conventions in Iraq duringsAtnternment and Interrogation, February 2004ilavle
online at:http://www.globalsecurity.org/military/ library/rept/ 2004/icrc_report irag_feb2004.pdf .

20 geg, Senate Armed Services Committee, Inquirytirgdlreatment of Detainees in U.S. Custody, avigilab
online athttp://www.armed-services.senate.gov/Publications/Detainee
%20Report%20Final_April%2022%202009.pdf

21 The Office of Professional Responsibility (OPR)tué Department of Justice conducted a non-criminal,
administrative ethics review related to the worllolin Yoo and Jay Bybee. See Investigation ireo@ffice of
Legal Counsel's Memoranda Concerning Issues Relatittget Central Intelligence Agency’s Use of “Enhanced
Interrogation Techniques” on Suspected Terrori8,July 2009, available at:
http://judiciary.house.gov/hearings/pdf/OPRFinalR&080729.pdf While the OPR concluded that both Yoo
and Bybee committed professional misconduct, thalpefor which is the very limited step of notifgrbar
counsel in the states where each is licensedfitkiig was overturned by a Department of Justiteial in
January 2010, resulting in the limited step of mafieto the bar disciplinary authorities not betagen. Also see
Memorandum of David Margolis, Associate Deputy Aty General for the Attorney General and the Deput
Attorney General, January 5, 2010.

22 gee, for example, ‘Prosecuting Abuses of Detaitire®).S. Counter-terrorism Operations’, InternagibCenter
for Transitional Justice, November 2009, p. 3&failable at:
http://www.ictj.org/static/Publications/ICTJ_USA_CiimalJustCriminalPolicy pb2009.pdf

(detailing the possible reasons for the lack obpcutions despite clear and convincing evideraeUls.
officials were involved in serious violations oténnational law, including torture).
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President Obama has rejected calls for prosecuionks has even rejected calls for the
creation of an independentn-criminal“Commission of Inquiry.” President Obama prefers
to “look forward not behind® This position ignores the U.S. obligations to mess and
punish grave breaches of the Geneva Conventionsitandbligation under UNCAT to
prosecute those against whom a prima facie casesdar torture.

The following statement by President Obama dematesirthat accountability for serious
violations is neither a priority nor even a prefere of the current Administration. This
statement was made on 16 April 2009, upon relebfmuo legal memos directed to the CIA
that govern interrogations using ‘enhanced intatiog techniques’, including acts
recognized to be tortureParticularly relevant — and disturbing — to theunatof the
investigation at issue before this Court is thaiaggion that the very torture memos that the
named defendants were involved in drafting —whielven been roundly criticized — can
provide legal cover from prosecution:

“In releasing these [torture] memos, it is our mien to assure those who carried out
their duties relying in good faith upon legal advitom the Department of Justice that
they will not be subject to prosecution . Thisis a time for reflection, not retribution.
We have been through a dark and painful chapteumhistory. But at a time of great
challenges and disturbing disunitypthing will be gained by spending our time and
energy laying blame for the past.”?*

Attorney General Holder of the U.S. Department oftite has also not opened an
investigation into the drafting of the legal memmada or into the torture program. AG Holder
has not opened an investigation into the detergrmhinterrogation policies employed by the
Bush Administration that resulted in the torturedefainees. AG Holder has taken one small
step to appoint a prosecutor to open a narrowpetiminary investigation into a limited
(reportedly less than 10 and possibly even less five) number of incidents involving the
Central Intelligence Agency. Notably, and onceimgisturbingly, however, AG Holder
demonstrates an acceptance of the torture memdisatime relies on those memos to shield
any direct perpetrators who relied on them from lgatyility.

The following statement was made on 24 August 2@0&r his review of the OPR report,
which examined certain parts of the OLC memos,thadCIA Inspector General’s report that
analyzed interrogation techniques used by the QtAcertain detainees. The following
excerpts of his statement are emblematic of AG elddapproach to accountability for war
crimes, crimes against humanity and torture:

“I have concluded that the information known to marrants opening preliminary review
into whether federal laws were violated in conractwith the interrogation of specific
detainees at overseas locationd..want to emphasize that neither the opening of a
preliminary review nor, if evidence warrants itettommencement of a full investigation,
means that charges will necessarily follow

There are those who will use my decision to oppretiminary review as a means of broadly
criticizing the work of our nation’s intelligencemmunity. | could not disagree more with
that view. The men and women in our intelligencanownity perform an incredibly
important service to our nation, and they often st under difficult and dangerous
circumstances. They deserve our respect and gtatitr the work they do. Furthehey need
to be protected from legal jeopardy when they agjaod faith and within the scope of legal

2 Transcript, “This Week,” 11 January 2009, avaiadl
http://abcnews.go.com/ThisWeek/Economy/story?id-8d8D&page=3

24 Statement of President Barack Obama on Release ®f[Office of Legal Counsel] Memos, 16 April 2009,
available online atttp://www.whitehouse.gov/the press_office/StatermdnPresident-Barack-Obama-on-
Release-of-OLC-Memos/




guidance That is why | have made it clear in the past that the Department of Justice will
not prosecute anyone who acted in good faith and within the scope of the legal guidance
given by the Office of Legal Counsel regarding the interrogation of detainees. | want to
reiterate that point today, and to underscore #w thatthis preliminary review will not
focus on those individuals.

| share the President’s conviction that as a natea must, to the extent possible, look
forward and not backward when it comes to issueh a3 these. While this Department will
follow its obligation to take this preliminary stép examine possible violations of law, we
will not allow our important work of keeping the Asmican people safe to be sidetracked.”

[.]%

No information about the status or outcome of thaiminary review has been publically
released.

c) The Executive Branch Has Consistently Blockethibees Access to Justice and
Access to a Remedy.

Despite pledges to close Guantanamo within a yegaking office, the detention center at

Guantdnamo continues to operate and hold nearly r2@l@ prisoners without charge.

Challenges to their detention in the form of habpastions are opposed by the Obama
Administration. Given the ongoing harm of detentigithout charge, any investigation into

this policy by the Obama Administration - shouleVer decide to open one - would have to
be deemed ineffective due to bias.

The Obama Administration, through the Departmentusitice, has continued the policies of
the Bush Administration in blocking attempts of tines of post-9/11 policies to seek
accountability and redress in U.S. courts. To dateyictim of post-9/11 policies has been
allowed to have his day in court. Indeed, to dateyictim has even received an apology
from the Executive Branch. Rather, the Obama Adstiaiion’s Justice Department has
opposed specific detainees’ claims, including thoSdour British former detainees who
sought damages for their arbitrary detention anaite while detained at Guantanafid.he
Obama Administration’s Justice Department has iedothe “states secrets privilege” in an
attempt to block a lawsuit brought by five men whilege they were subjected to
“extraordinary rendition®’ Finally, in a case seeking damages on behalf effamilies of
two former detainees who were abused, arbitraghaitted and died at Guantanamo Bay, the
Obama Administration’s Department of Justice habrewed the arguments put forth under
the Bush Administration that torture can be witlihre scope of employment of U.S.
government officials and members of the militarydespite the universal recognition that
torture can never be an official &&fThe immunity that the Obama Administration seeaks f
U.S. officials — as the Bush Administration did dref it — creates a culture of impunity that
leaves open the possibility that such egregiouslecincan occur again.

% Statement of Attorney General Eric Holder RegargitRyeliminary Review into the Interrogation of Gént
Detainees, 24 August 2009, available onlinkttt://www.usdoj.govag/speeches/2009/ag-speech-0908241.html
26 seeRasul v. Rumsfelchse page altttp://www.ccrjustice.org/ourcases/current-casesirg.-rumsfeld

27 SeeMohamed v. Jeppesen Dataplan, loase page ahttp://www.aclu.org/nationalsecurity/
mohamed-et-al-v-jeppesen-dataplan-inc

28 seeAl Zahrani v. Rumsfeldase page alittp://www.ccrjustice.org/ourcases/current-casezsarani-v. -

rumsfeld
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4. Prohibition against Tortureunder International Law

Further to the submissions originally filed on 1afgh 2009 in support of this claim, we now

briefly emphasize the key legal bases for the iv@gonal prohibition against torture that are
either directly engaged in, or otherwise relevanthis matter. While our analysis focuses
on torture, we note that it is not the only viatatiof international law engaged by the acts
alleged in this case which extend to incluidéer alia, prolonged arbitrary detention as well

as cruel, inhuman or degrading treatment.

a) UN Convention Against Torture

The UN Convention Against Torture and Other Crishuman or Degrading Treatment
(hereafter, CAT), the key international treaty bbshing the prohibition against torture as an
international crimé? was ratified by Spain on 21 October 1987. Artizlef CAT obliges
each state party to “take effective legislativemadstrative, judicial and other measures to
prevent acts of torture”. It is this obligation et Article 23(4)(h) of the LOPJ clearly seeks
to give effect to. Furthermore, Article 2 confirtieat neither “war or threat of war, internal
political instability or any other public emergenpor] an order from a superior officer or
public authority” can ever justify the use of taguSignificantly, the UN Committee Against
Torture have expressly held that the lack of pulelmergency justification contained in
Article 2 prevents states from breaching the phibloin against torture on grounds of
counter-terrorism?® Under Article 4 of CAT, all acts of torturécluding complicity are to
be punishable as crimes of a grave nature and (uAdele 9) “states shall afford one
another the greatest measure of assistance in doymevith criminal proceedings” that are
initiated®! This prohibition against torture as a crime agaimsnanity is clearly reflected in
Article 607bis 8 of the Spanish Criminal Code.

b) Torture under international humanitarian law

As is well known, the Geneva Conventions of 12 /idil94§° on the protection of victims
of war, as ratified by Spain on 4 August 1952 aogptemented by the two Additional
Protocols of 1977, were primarily designed to apgysituations of international armed
conflict. However, common Article 3, which is faimn each of the four conventions and
supplemented by Protocol I, applies to “armed konfot of an international character”.
Common Article 3 clearly states that “violenceife And person, in particular .... Mutilation,
cruel treatment and torture” shall remain “protéditat any time and in any place
whatsoever”. While “armed conflicts not of an mm&tional character” is not clearly defined
in the Conventions or other supplementary treaties,note that the absolute prohibition
against torture contained in common article 3 hesnbconfirmed as applying to detainees
held in Guantdnamo (such as the victims identifiethe present claim), following the 2006
decision of the U.S. Supreme CourtHiamdan v Rumsfeldihich held,inter alia, that the
protection afforded by common Article 3 extendedatty armed conflict that was not “a

291465 UNTS 85 (CAT)supranote 17.

30 UN Committee Against Tortur®aez v Swedef1997) UN Doc CAT/C/18/D/39/1996.

31 Supranote 17. While the jurisdictional requirements teimed within Articles 5-7 and the investigative
obligations established under Article 13 of CAT daprto some extent with some of our subsequenysisak
thorough examination of this complex interrelatioim addition to the key provisions of the OptioRabtocol to
the Convention Against Torture (OPCAT) - is beyomel $cope of the current submission.

32 Geneva Conventions (adopted 12 August 1949, entet@dborce 21 October 1950) including 75 UNTS 31
(Geneva Convention 1), 75 UNTS 85 (Geneva Converit)pi@5 UNTS 135 (Geneva Convention Ill) and 75
UNTS 287 (Geneva Convention IV). Supplemented lmgdeol Additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Mistof International Armed Conflicts (adopted 8 JAB&7,
entered into force 7 December 1979) 1125 UNTS 8t¢eol I); Protocol Additional to the Geneva Convens
of 12 August 1949, and relating to the ProtectibWiotims of Non-International Armed Conflicts (adegd 8 June
1977, entered into force 7 December 1978) 1125 UBA%(Protocol 1).
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conflict between nations® Moreover, international humanitarian law imposdsar
obligations on all states to prosecute war crirsesh as torture. Article 146 of the Fourth
Geneva Convention, for example, imposes a cledgatimn on all states to: “search for
persons alleged to have committed, or to have edd&r be committed, such grave breaches,
and ... bring such persons, regardless of their mality, before its own courts”.  This
prohibition against torture as a war crime is &t in Articles 608-614 (esp. 609) of the
Spanish Criminal Code.

¢) Torture under international human rights law

The principle prohibition against torture, notwitlisding its widespread inclusion in a range
of other international and regional human righ¢sties®* is contained within Article 7 of the
International Covenant on Civil and Political RigltCCPR) which provides: “No one shall
be subjected to torture or to cruel, inhuman orraeigg treatment or punishment”. Again,
we stress that this prohibition is absolute — tid Human Rights Committee, for example,
have expressly held that “the text of article 0wl no limitation” and similarly refused to
allow states to use the threat of terrorism to amitee this freedom in any way.

d) Torture under customary international law

The prohibition against torture is also a perempt@r jus cogenys norm of customary
international law?® As such, the prohibition - which, as outlined a#as both absolute and
non-derogable - is binding on all states irrespeatif whether they are a party to the specific
treaties outlined in the preceding sections.

In summary, torture (including both individual aetsd complicity) is subject to absolute
prohibition under international law — irrespectivewhere or against whom it is perpetrated.
The victims identified in this case were subjectte protections affordedhter alia, under
CAT and the Geneva Conventions at all material simile they were under the effective
control of the U.S. authorities. Their right to fsee from torture was not - contrary to the
view of the alleged perpetrators identified in tbisnplaint — in any way derogable (either on
grounds of public emergency, counter-terrorismtbewise).

33126 S.Ct. 2479 (2006). This decision was lateffireed by the Executive Order of President Baratia®a

(22 January 2009eview and Disposition of Individuals Detained & @Guantanamo Bay Naval Base and
Closure of Detention Facilitie$No individual currently detained at Guantanarhalsbe held in custody or under
the effective control of any officer ... except iméormity with all applicable laws governing the citions of

such confinement, including Common Article 3 of heneva Convention”. Furthermore, for a clear staterof
the prohibition against torture as a war crime, Agiele 8(2) of the ICC Statute.

34 For example, the European Convention on Human Rigl®50); the American Convention on Human Rights
(1969); the African Charter on Human and PeopleshRi§1981) and the Revised Arab Charter on Human &ight
(2004) — all of which prohibit torture in a manmansistent with Article 7 of the ICCPR.

% See, for example, UN Doc CCPR/C/CAN/CO/5 (at para. 15)

% Third Restatement of US Foreign Relations Law Vio{1987) para. 702; de Wet, E. (2004) The Protohitf
Torture as an International Norm&is Cogenand Its Implications for National and Customary LEwopean
Journal of International LaviL5(1): 97;Prosecutor v. FurundZijdnternational Criminal Tribunal for the Former
Yugoslavia (2002) 12International Law Report213.
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5. Jurisdiction under international law

(i) Jurisdiction, concurrency and the subsidiapitinciple

As is well known, a number of different forms andsbs of criminal jurisdiction are
recognized under customary international law. Farity in this submission, we have divided
these bases into two overarching categdfies:

a) National grounds of jurisdictiorincluding where:

- the acts are committed by persons of any nafitynaithin the state’s
territory (the territoriality principle)

- the acts are committed by a state’s nationaésdthive personality principle)

- the acts victimize a state’s nationals (the paspersonality principlé}

- the acts are directed against a state’s seamityor its ability to carry out
official state functions (the protective prineip

b) International grounds of jurisdictigmnamely where:

- a state asserts jurisdiction solely based oneusality of the crime, “irrespective of
the place of commission of the crime and regardbésmy link of active or passive
nationality or other grounds of jurisdiction recaged by international law” (the
universality principle)’

First, we wish to stress that while these two broatkgories of jurisdiction — national and
international — may overlap in practice, they amhbconceptually and legally distinct.
Significantly, universal jurisdiction (unlike theth@r grounds which derive, in some way,
from a state’s independent national interests)earisom the international and universal
nature of the crimes themselves, as defined umternational law’ As such, universal
jurisdiction is distinct from the national juristien of specific states but rather is a base of
international jurisdiction available to states tnforce a shared international entitlement to
suppress universal crimes as prescribed in intermaltlaw™' and a means by which a state
may act “as a trustee of the fundamental valuethefinternational community’> Thus,
from an international law perspective, we concuthwthe position of the Spanish
Constitutional Court in th&uatemala Generalsase who held (at para.8) that:

%7 See, in particular, Colangelo, A. (2009) Univerhaiisdiction as an International ‘False Conflictlafws,
Mich. J. Int’l L. 30[3]: 885-925. These bases, and their distindtiom the universality principle discussed above,
have also been succinctly discussed and endargbe recenfU-EU Technical Ad Hoc Expert Group on the
Principle of Universal Jurisdiction Repof2009) 8672/1/09 Ev 1 Annex, at pp. 7 — 11.

%8 As mirrored in the new requirements of Article £86) of the LOPJ (as amended) which, as discusisede,
seek to introduce territoriality and passive peadioynprinciples as a necessary ‘legitimizing link’universal
jurisdiction matters.

3% See Resolution on Universal criminal jurisdictioitharegard to the crime of genocide, crimes againstanity
and war crimednstitut de Droit internationa{IDI) 2005, para. 1. Available attp://www.idi-
iil.org/idiE/resolutionsE/2005_kra_03_en.pdivhile the definition of universal jurisdiction far from settled -
see, for example, the comments of Judge ad hodeawWyngaert in International Court of JustiCase
Concerning the Arrest Warrant of 11 April 20@emocratic Republic of Congo v Belgium), 14 Februz020
(at para. 44) [hereafter the ‘Arrest Warrant’ casmedl Scheffer, D.J. (2002) The Future of Atrociaw, Suffolk
Transnational Law Revie@b: 422 — and largely negative in scope, the alfrawaework provides a useful, albeit
limited, working definition for the purposes of aturrent analysis.

40 See Principle 1(1) of the Princeton Principledumiversal Jurisdictionsupranote 14. at p.21: “criminal
jurisdiction is based solely on the nature of thime without regard to where the crime was commijttee
nationality of the alleged or the convicted pergietr, the nationality of the victim or any othenecection to the
state exercising jurisdiction”.

41 Colangelosupranote 37, at 889.

42 Kress, C. (2006) Universal Jurisdiction over Instivnal Crimes and the Institut de Droit internagibh of
Int’l Crim. Justice 4: 561 — 585 (at 567).

13



The international and cross-border repression dahgbugh the principle of universal justice
is based exclusively on the particular characiessof the crimes covered thereby, whose
harms ... transcend the specific victims and afféwgsinternational community as a whole.
Consequently, their repression and punishment itotesnot only a commitment, but also a
shared interest among all states ... whose legitintacpnsequence does not depend on the
ulterior individual interests of a state, as dentkated in ... the resolution adopted by the
Institute of International Law in Cracow on Aug@g, 2005 in which ... it defines criminal
universal jurisdiction as “the jurisdiction of aat# to prosecute and, when found guilty,
punish alleged criminals, independently of the elat which the crime was committed and
without considering any connection with regardhe hationality of perpetrator or victim, or
other criteria for determining jurisdiction recoged in international law*?

The crucial point here is that any national law eofparticular state used to prosecute
international crimes under universal jurisdictidfeetively operates as a legal vehicle for the
state to give effect to its international law obligns. To illustrate the practical effect of this
point, Colangelo offers the following example:

Suppose a U.S. national is alleged to have comunitteture in Egypt. Clearly Egypt may

exercise prescriptive jurisdiction, and may appbyian law proscribing torture to activity

committed in its territory. Under international lawhe United States also may exercise
prescriptive jurisdiction, and may apply U.S. lamegrribing torture to activity committed by its

national. Thus we have two States that potentialéy claim jurisdiction, under international

law, based on state interests. But ... Spain, amtmgy Gtates, has a universal jurisdiction law
that allows Spanish courts to prosecute for tortureso it too conceivably could exercise
jurisdiction on these facts.

But unlike the United States and Egypt, Spain’sriest is not linked to any distinctly national
jurisdictional entitlement...Rather, for Spain to geoute, it must rely uniquely upon its
international jurisdiction over the universal crimktorture. TheSpanish national law used to
prosecute is therefore really just a shell, with seif-supporting national jurisdictional basis,
through which Spain applies and enforces intermaldaw. Yet Spain surely has an “interest”
in exercising jurisdiction. It may not be an intgreelated distinctly to national entitlements like
national territory and persons, but it is an inder@netheless (and one that Spain shares with all
other States): the application and enforcemenatefmational law against universal crimes [our
emphasis added].

Whilst this example was prepared prior to the 286%ndments to Article 23(4)-(5) of the
LOPJ coming into effect, it nonetheless providessaful means of analyzing some of the
jurisdictional issues that may arise in both curierd future cases before the Spanish courts.
We have previously demonstrated (in s.3(i) of submission), for example, why the specific
requirements of Article 23(4)(a) of the LOPJ areacly met in the current case — first, by
virtue of the Spanish nationality of Hamed Abdemam Ahmed and the ‘relevant
connections’ being established in the parallel @dsE50/09 with respect to Ikassrien Lahcen,
Jamiel Abdul Latiff Al Banna and Omar Deghayes. tWthstanding the 2009 amendments
to Article 23(4) of the LOPJ, however, there isigtidct basis still available in international
law (the universality principle) that would provideis court with an alternative means for
exercising jurisdiction in this matter in a way tlextends to include the broader group of
victims identified in the original complaint. Folving the Spanish Supreme Court’'s recent
decision inAl Daraj case discussed above, we understand that thdreenal legal challenge
introduced in the near future seeking to challetigelegality of the 2009 amendments to
Article 23(4)-(5) of the LOPJ. In the interim, and for the reasons outlined &ave would

43 Judgment No. 237/2005, Constitutional Court, 26 &aper 2005
4 See, for example, the press statement (16 Ap@i9pBy the PCHR available at:
http://www.pchrgaza.org/portal/en/index.php?optiomm_content&view=article&id=6437:pchr-take-al-daraj

14




urge this Court to adopt an interpretation of thavsions that gives effect to tipairposeof
the universality principle to facilitate (ratherath restrict) Spanish jurisdiction over
extraterritorial acts of torture and other interoaal crimes.

Second, we note that international law also engisag system ofoncurrentjurisdictions
without hierarchyas to various bases of jurisdiction that it permifhere is, therefore, no
positive rule prohibiting states from asserting éstic criminal jurisdiction over an
extraterritorial situation that is within the amiot other states (such as the territorial state
where the acts occurred®Thus in the famoukotuscase - arising from the death of eight
Turkish nationals in a collision with French stehip and concerning the respective
jurisdiction of states involved to try the mattehe Permanent Court of International Justice
held:

It does not, however, follow that international lgwohibits a State from exercising
jurisdiction in its own territory, in respect of yaoase which relates to acts which have taken
place abroad, and in which it cannot rely on somemgssive rule of international law
(allowing exercising jurisdiction outside its oweriitory) ... The territoriality of criminal law

... iIs not an absolute principle of international lamd by no means coincides with territorial
sovereignty'®

Similarly, the Spanish Constitutional Court — ineyiously considering the nature of
universal, as opposed to territorial, jurisdictidmas held that:

The ultimate basis for this provision attributingigdiction resides in the universalization of
the jurisdiction of the states and their courtsh&ar cases involving certain acts whose
prosecution and adjudication are in the intere$tallathose stateghe logical consequence
being concurrent jurisdiction, or in other words, aoncurrence of states having
jurisdiction.*[emphasis added).

Concurrency is, therefore, a direct consequencthefshared obligation amongst states to
prosecute international crimes such as tofftiré. state that exercises jurisdiction to
investigate and prosecute international crimesherbasis of one of the jurisdictional grounds
identified above acts within the permissible scopénternational law, even if the crime is
already being investigated by the authorities & #tate where the acts were committed.
Within this context we note the recent conclusiohshe AU-EU Technical Ad Hoc Expert
Group on the Principle of Universal Jurisdictiofhis report - which was prepared at the
request of Ministers of African and European Ursteites in response to diplomatic tensions
that ensued from the issuing of arrest warrant&lmppean judges against African officials
on the basis of universal jurisdiction - unequabcdeclares:

I.3 No Mandatory hierarchy of internationally pessible jurisdictions

14. Positive international law recognizes no higrgramong the various bases of jurisdiction
that it permits. In other words, a state whichogajuniversal jurisdiction over, for example,
crimes against humanity is under no positive legmigation to accord priority in respect of

case-to-constitutional-court-challenge-restrictiomsuniversal-jurisdiction-law-in-spain-
&catid=36:pchrpressreleases&ltemid=194

“ See, for example, Kressypranote 42 (at 566), Princeton Principlespranote 14 , Colangelsupranote 37
(at 887).

435S, “Lotus” (Fr. v. Turk.), 1927 P.C.1.J. (ser.}). 10

47 Judgment No. 87/2000, Constitutional Court, M&ghConclusion of Law para. 4. This principle wasia
reaffirmed by the Constitutional Court in full in taiatemala Generalsase (Conclusions of law, para.8)pra
note 43.

“8 See, for example, Princeton Principlespranote 14 and Kressupranote 42 (at 566). For a clear judicial
restatement in the Spanish context, see the Diaganpinion in Judgment No. 1/09, National High Gour
(Criminal Division), Appeal No. 31/09 (concerningepminary proceedings No. 157/08), 9 July 2009 €héer,
the Al Daraj matter).

15



prosecution to the state within which the territofywvhich the criminal acts occurred or to the
state of nationality of the offender or victiffis.

Third, therefore, the fact that concurrent and himrarchical jurisdictional bases are
envisaged as operating under international lawhia way has a profound impact on the
relative status of theubsidiarity principleunderpinningjnter alia, the 2009 amendments to
Article 23(4)-(5) of the LOPJ. Most importantlyt, is clear that this principle - which
variously seeks to prevent the exercise of thiatesjurisdiction if a state with a closer
connection to the crime genuinely exercises itsgliction — does not have any firm legal
foundation in international laW. Neither - as Ryngaéttpoints out after reviewing state
practice in this area and acknowledging its impletaitton by some states through legislation
and case law - is the subsidiarity principle a nofraustomary international law. As tiA&J-
EU Technical Ad Hoc Expert Groupakes patently clear, in a view that we fully ersaéor
there isno mandatory hierarchgf internationally permissible jurisdictions or anyes under
international law restricting the exercise of umsag jurisdiction.

At best, therefore, the subsidiarity principle hagn accorded priority by certain states only
as a matter gbolicy and/or political expediency, rather than lawis lithin this context, for
example, that thé&U-EU Technical Ad Hoc Expert Groupcommend that states consider
prioritizing territoriality as a basis for jurisdion when prosecuting international crimes as
“a matter of policy® for practical reasons, that other academic contemers recommend
tempering the state application of universal juosdn in the prosecution of international
crimes through subsidiarity on the grounds of “ceableness® or “good sensé”® and that
Spanish Courts have variously suggested priorgizsubsidiarity on the grounds of
“procedural and political-criminal reasonableneSsindeed, we acknowledge that one of the
express aims of the 2009 amendments to Article)28(the LOPJ was to “allow the adaption
and clarification of that article in accordancehwihe principle of subsidiarity’® However,
we submit that where subsidiarity applied, it should always be done so subject ttairer
conditions relating to the exercise of jurisdictioyn the territorial state and it these threshold
conditions which we now examine.

(i) Conditional subsidiarity

Our starting point, following from the analysis kingd above, is that the position enjoyed by
territorial jurisdiction under international law e® not lead to an absolute and unlimited
subsidiarity of universal jurisdiction. Rather,etlprimacy currently afforded to the
territoriality principle by certain states is a teatof policy grounded in a form @bnditional

4% AU-EU Expert Group on the Principle of Universatiddiction, supranote 37, (at p.11). Cf: Kressipranote
42 (at 579)

%0 See, for example, Geneuss, J. (2009) Fosterimgterlunderstanding of universal jurisdiction: ancaent on
the AU-EU Expert report on the Principle of Univardurisdiction . of Int'l Crim. Justicer: 945 — 962

51 Ryngaert, C. (2008) Applying the Rome Statute’s cemantarity principle: drawing lessons from the
prosecution of core crimes by states acting urtteeuniversality principleCriminal Law Forum19: 153 (at 173)
2 AU-EU Technical Ad Hoc Expert Groupupranote 37R.9. For further examples, see Colangelo, A. (2009)
Double Jeopardy and Multiple Sovereigns: A Jurisai@l TheoryWash. U. L. Re\86: 769

53 Ryngaertsupranote 51

54 Colangelosupranote 37 at 900

%5 Supranote 48

%6 121/000028 Proyecto de Ley Orgénica complementiaria Ley de Reforma de la Legislacién Procesa |zar
Implantacion de la Nueva Oficina Judicial, por l& ge modifi ca la Ley Orgéanica 6/1985, de 1 de,jdix Poder
Judicial. Boletin Oficial de las Cortes Generales.gteso de los Diputados, IX Legislatura. Serie Anyectos de
Ley 6 de Julio de 2009. Num- 28-3. Preambulo

16



subsidiarity the nature and substantive content of which legg/ have been conclusively
settled®’

First, however, it seems agreed that if the prieogh subsidiarity is to be applied by one state
it should only be done so at tkenclusionof another states investigatith. Investigations
can clearly be initiated simultaneously in diffareountries with the evidentiary material
collected shared in mutual legal assistance amdfeeered to the forum state which ultimately
prosecutes the matter.

Second, there is widely agreed that the prioritwaof subsidiarity by third states as a matter
of policy is dependent upon the territorial statérsy in “good faith” to exercising their own
criminal jurisdiction to investigate and prosecinteernational crime&’ Some commentators
have suggested that the normative content of tlitisrion is based on, and simply reflects,
the complementarity principle enshrined in Artitl2 of the Rome Statute of the International
Criminal Court (hereafter, the ICC Statut®)It is our view, however, that the application of
the subsidiarity principle in the context of unisakjurisdiction (as discussed above) does not
(and should not) simply coincide with the minimurmwilling or unable’ requirements
specified in the complementarity principle enshdime Article 17(1)(a) of the ICC Statute.
First, while the complementarity principle is clgaapplicable to state-ICC relations, it does
not apply on a state-to-state level where concuijtgisdiction with conditional subsidiarity
prevails (as in this case). Second, the complesmgnmust clearly be read in the context of
the preamble to the ICC Statute which noteter alia, that “it is the duty of every state to
exercise its criminal jurisdiction over those rasgible for international crimes” and that “the
most serious crimes of concern to the internaticmmhmunity as a whole must not go
unpunished and ... their effective prosecution mustebsured by taking measures at the
national level and by enhancing international coafen.” The fight against impunity,
therefore, is paramount and envisaged as a jofattdfetween States and the ICC, where
bystander states (rather than simply territoriatest) have a crucial to play in the prosecution
of international crimes. Third, moreover, if complentarity principles of the ICC statute are
to be considered in the context of the current ctess ought to be read in conjunction with
Articles 55, 67 and 21(3) which stipulate that medings must adhere to ‘internationally
recognized human rights standards’.

In this case, therefore, we submit that any assmsismndertaken by Spanish authorities
pursuant to Article 23(4)-(5) of the LOPJ (as anext)ds to the existence and/or extent of the
prosecutorial efforts undertaken (by the U.S. aitiles or otherwise) must go beyond the

minimum requirements of the complementarity priteipnd take the accepted standards of
investigative obligations established under inteom@al human rights law into account as

relevant considerations.

(i) Investigative obligations under internatidrend European law

International law variously requires an ‘effecti@medy’ to be made available to victims by
states in the case of human rights violatf¥nsuch as torture. When torture has been or

5" Thus, Kressqdupranote 42 (at 580)] argues that “It is ... impossiiolédentify - as a matter of customary
international law — a certain standard of proofuiegf in determining whether or not the holderta primary
right to adjudication is unwilling or unable to gezute the case”.

%8 Kress,supranote 42 (at 580). See al8orest Warrantcase upranote 39), Separate and Joint Opinion of
Judges Higgins, Kooijmans, Buergenthal at para. 59.

% SeeAU-EU Technical Ad Hoc Expert Grougupranote 37, R10

50 See Colangelsupranote 37, at 835. For a similar approach, sedthest Warrantcasesupranote 15, at pp.
64 —91.

61 |CC Statute (available dittp://www.icc-cpi.int)

%2 See, for example, International Covenant on Civil Rolitical Rights (adopted 16 December 1966, edt@rto
force 23 March 1976) 999 UNTS 171 (ICCPR), Articl8)24)
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appears to have been committed, the state invofustly has an obligation under
international law to undertake an effective invgation into the matter and to bring the
perpetrators to justice, particularly through thestitution of criminal proceedings.
Furthermore, ECHR jurisprudence on the nature efitivestigative obligation arising from
breaches to Article 2 (the Right to Life), Artic (prohibition against ill treatment and
torture) and, by extension, Article 13 (right toeffective remedy) is relevant in this context.
In a number arising from Turkey involving both A&tas 2 and 3 of the European Convention,
for example, the ECHR have held that where theranisarguable’ allegation of torture,
Article 13 requires “a thorough and effective inigstion capable of leading to the
identification and punishment of those responsintel including effective access for the
relatives to the investigatory proceduféIndeed, as the Dissenting Opinion (of 9 July 2009)
of the National High Court made clear in tAé Daraj matter (at para.4), this European
jurisprudence can and should be referred to by iSpaocourts when determining the
applicable criteria in such cases under Article4®g%) of the LOPS?

Considered together, international and Europearektablishes that for an investigation to be
effectiveit must be:

a) Independent

That is, the persons responsible for carryingtbetinvestigation must be independent from
those implicated in the everifs. The investigators’ independence must not simmyab
formality but also a practical reality.In Khan v UK®, for example, the ECHR held that a
form of internal investigation (in that case, aipelcomplaints system) lacked the requisite
degree of independence to provide an ‘effectiveeyhbecause the head of the police
ordinarily appointed a member of their own forcectory out the investigation and cabinet
ministers of the Central government were respoasfblr appointing, remunerating and
dismissing members of the investigative authorityquestion. Similarly, inTanrikulu v
Turkey® the ECHR found that the Turkish authorities hadethito carry out an ‘effective
investigation’ as required under Article 2 of ther@pean Convention because investigations
were carried out by ‘administrative councils’ (ratlthan the public prosecutor) composed of
civil servants ultimately subordinate to the auifyomwhose conduct was in question.
Similarly, state security courts, in which militajtydges participate, have also been found to
render investigations ineffective in cases wheoeisty forces are implicated in the crirffe.

b) Enable the determination of the claim and providéght of redress

53 See, for example, UN General AssemBhsic Principles and Guidelines on the Right tomRey and
Reparation for Victims of Gross Violations of Imtational Human Rights Law and Serious Violations of
International Humanitarian LavPart 11(3)(b); UN Human Rights Committee General Cominido. 7: Torture or
cruel, inhuman or degrading treatment or punishr(E®82), para.1; General Comment No. 20: Tortureroel,
inhuman or degrading treatment or punishment (192#p. 14; UN Convention Against Torture, Artici 1
Principles on the Effective Investigation and Doeuatation of Torture and Other Cruel, Inhuman or Degjng
Treatment or Punishmettereafter, the ‘Istanbul Principles’), annexedJté General Assembly Resolution
55/89 (4 December 2000).

54 See, for examplédksoy v Turkey1997) 23 EHRR 55Xaya v Turkey(19 February 1998 Aydin v Turkey
(1998) 25 EHRR 25XKurt v Turkey(1999) 27 EHRR 373

% Supranote 48

5 On independence serter alia, UN Human Rights Committee General Comment No. 3& Nature of the
general legal obligation imposed on State par{804), para. 19\ikoli and Nikoli v Serbia anMontenegro
(2005) UN Doc CAT/C/35/D/174/2000prdan v United Kingdorf2001) 37 EHRR 52 (at 106). See also ICC
Statute, Article 17(2)(c)

57 Ergi v Turkey(2001) 32 EHRR 18.

% Khan v UK(2001) No. 35394/97 5 EHRR 347. See davell v UK(1999) EHLR 121

% Tanrikulu v Turkey{2000) No. 26763/94 30 EHRR 950

" Incal v Turkey (2000) No. 22678/93 29 EHRR 449
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Significantly, this meansinter alia, that an effective investigation must be “capable
leading to thddentification and punishmermif those responsiblé™. Given that torture is a
crime under international law, therefore, the dddiign to identify and bring the perpetrators
to justice entails @riminal investigation and/or prosecutiéh. Furthermore, administrative
inquiries or civil claims that lack the capacityrender alleged perpetrators of international
crimes criminally accountable go no way toward nmggethis criterion as the remedy must be
capable of affording effective redress. For theason, remedies which are either
discretionary or unenforceable generally fail tonpdy with this criterion”® Moreover, as the
ECHR held inPaul and Audrey Edwards v UK an inquiry which lacks the powers to
compel withesses to attend and give evidence kahdase, a non-statutory inquiry set up to
investigate the death of a prisoner in custodyireffective and in breach of the investigative
obligations imposed by the European Conventionyitiostanding (in that case) the fact that
it took evidence from a number of witnesses, pcedua 388-page report and made official
recommendations for reform.

¢) Thorough

That is, investigations must obtain all informatioecessary to the inquiry. Authorities must
make a serious attempt to find out what happeneédnaust not rely on hasty or ill-founded
conclusions as the basis for their decisiGriscluding taking all reasonable steps available to
them to secure evidence (including witness testyjmahat is material to the mattér
Ignoring obvious evidence or failing to properhasgh for corroborating evidence can render
an investigation ineffectiv€. In Cobzaru v Romanj& for example, the ECHR held that a
failure to question key witnesses, failure to gieesto victims and the unquestioning reliance
upon the statement of those allegedly involveditute constituted a breach of investigative
obligations imposed by Article 3 of the Europeam@mtion. Furthermore, a plethora of
ECHR cases have confirmed the principle that inadegquestioning of state authorities or
officials identified as alleged perpetrators isitself sufficient to render an investigation
‘ineffective’ under the European conventiSnMoreover, the degree of effectiveness must be
strictly construed when fundamental rights — susHraedom from torture — are involved.
Thus, inChahal v UK®, the ECHR overturned earlier case 3aim holding a remedy which is
“as effective as can be” is entirely insufficiemt matters that engage Article 3 of the
European Convention.

d) Prompt
It is well established that an effective investigatmust be undertaken with reasonable

expedition and without undue delfyThe rationale for this rule was simply expressedhay
European Court in the caseRihucane v United Kingdor:

" Aksoy v Turkeysupranote 64, (at para. 98, our emphasis added).

2Rodley N. and Pollard M. (2009ne Treatment of Prisoners under International L@R ed) OUP: 151.

3 See Leach, P. (2005pking a Case to the European Court of Human Ri(#ifeed) OUP (at 342)

" paul and Audrey Edwards v UR002) No. 46477/99 35 EHRR 19

S Boicenco v Moldov#éNo. 41088/05) ECHR 11 July 2006, at para. 123.

76 Jordan v United Kingdomsupranote 66, at para 106 and tiseanbul Principlegsupranote 63), esp. at paras.
1H-3

7 Aydin v Turkeysupranote 64

8 Cobzaru v Romanié2007) No. 48254/99 ECHR 26 July 2007

® See, for examplé)nen v TurkeyNo. 22876/93)Anguelova v BulgarigNo. 38361/97) (2004) 38 EHRR 31;
Demiray v TurkeyNo. 27308/95)Atlas v TurkeyNo. 24351/94) (2004) 38 EHRR 1i8achova and ors v Turkey
(2004) Nos. 43577/98 and 43579/98 39 EHRR 37

8 Chahal v UK(1997) 23 EHRR 413

81 eander v Swede1987) 9 EHRR 433

82 On promptness seiater alia, UN Human Rights CommitteRajapakse v Sri Lankg2006) UN Doc
CCPR/C/87/D/1250/2004, at paras. 9.4-9.5. See also |&XGt&tArticle 17(2)(b).
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The lapse of time, the effect on evidence and tralability of withesses may inevitably
render ... an investigation an unsatisfactory or mutasive exercise which fails to establish
important facts or put to rest doubts and suspgion

In Jordan v United Kingdonthe ECHR (at para. 106) put this requirementfelhg terms:

A requirement of promptness and reasonable expadis implicit in this context. It must be

accepted that there may be obstacles or difficudhich prevent progress in an investigation
in a particular situation. However, a prompt resgerby the authorities ... may generally be
regarded as essential in maintaining public coricke in their adherence to the rule of law
and in preventing any appearance of collusion inaderance of unlawful acts.

The promptness requirement has been strictly ireeed under international law. Blanco
Abad v Spaifi? for example, the UN Committee Against Torture fouhat a delay of 3
weeks in initiating an investigation against all@gerpetrators of torture constituted a breach
of the investigative obligation established undeticte 12 of CAT. Furthermore, i€icek v
Turkey® the ECHR held that a delay of one and a half yeansake initial inquiries and three
and a half years for the prosecutor to take witis¢sgments in relation to the disappearance
of suspected PKK members in Turkey was in cleaadireof the investigative obligations
imposed on States under the European Convention.

8 Finucane v UK(2003) No. 29178/95 37 EHRR 221
84(1998) UN Doc CAT/C/20/D/59/1996
8 Cicek v Turkey2003) No. 25704/94 37 EHRR 20 (at para. 149)
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6. Conclusion

Further to the key principles outlined above, and analysis in s.3(ii) of this submission
about the state of U.S investigations to date, \akenthe following summary observations:

First, it is clear that there has been no indepeinded thorough investigation into the
criminal acts allegedly perpetrated by the defetslaentified in this complaint. The non-
criminal investigations whicthave taken place have been extremely limited in scope,
generally directed towards lower-ranking soldiénstie case of Abu Ghraib torture scandal)
and without the capacity to either compel witnessesattend or render the alleged
perpetrators criminally accountable. As such, thkseted ‘investigations’ are patently
ineffectivebecause they lack the capacity to both properbbknthe determination of the
international crimes identified in this claim arftbad redress to the victims.

Second, we submit that this failure needs to reiliimthe context of impunity that has been
actively fostered by both the Bush and Obama Adstiations. Both President Obama and
U.S. Attorney General Holder have stated - in thesire to “look forward, not behind” - that
they will in effect shield alleged perpetratorsimernational crimes from prosecution if they
acted in “good faith” and circumscribe the scopeany investigations to ensure that such
individuals are protected. By pre-emptively limgi the scope of inquiries in this way to
exclude officials implicated and identified as g#e perpetrators, and failing to properly
obtain evidence that might be material to theirspomtion, such inquiridsck the requisite
degree of thoroughness meet the standard of an ‘effective investigadtas defined above
by international and European jurisprudence. [feuntore, it indicates a degree of
‘unwillingness’ to prosecute that, we submit, apimaates the threshold established under
Article 17(2)(a) of the ICC Statuf®.

Third, as there has been no effective investigatioprosecution into the crimes alleged in
this matter to date, nor is there likely to be angh investigation in the near future, there is
consequently an ongoing failure by the U.S autlesitto meet their obligations for
promptness as outlined in the preceding sectionuofsubmission. Again, we suggest that
this failure would meet the threshold for ‘unwitliness’ as established by Article 17(2)(b) of
the ICC Statuf€ and breach the accepted investigatory standardssablished by the
ECHR.

In sum, therefore, we submit that this Court islwathin its powers — both under Article
23(4)-(5) of the LOPJ and the international law abhit seeks to reflect — to hear the current
complaint. As there is both sufficient Spanislerast and ‘relevant connection’ in this case,
and no ‘effective investigation and prosecutiordtthas been initiated in any other country,
the requirements of the legislation are clearly.met

Moreover, we submit that Article 23(4)-(5) of th®©PRJ — which contains the express proviso
“notwithstanding whatever may be provided in ottreaties and international conventions
ratified by Spain” - ought to properly be situatetidd understood in the context of
international law. As such, we have shown thatirspauststill retain (universal) jurisdiction
over international crimes (such as torture) ancehherefore suggested that this Court give a

8 Article 17(2)(a) of the ICC Statute provides: “Irder to determine unwillingness in a particular ¢éise Court
shall consider, having regard to the principledwé process recognized by international law, whiethe or more
of the following exist, as applicable:

(@) The proceedings were or are being undertakéhe national decision was made for the purpbshielding
the person concerned from criminal responsibilitydrimes within the jurisdiction of the Court raf to in
article 5”. Supranote 61

87 Article 17(2)(b) of the ICC established that ‘unirifiness’ to prosecute can be identified when “therebeen
an unjustified delay in the proceedings which ia tircumstances is inconsistent with an intentriiagthe person
concerned to justice’Supranote 61
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broad and purposive interpretation to the 2009 amendments consisteih Bpain's
obligations under international law.

International law recognizes a system agncurrent and non-hierarchical jurisdictions.
Accordingly, the subsidiarity principle - which wmgins the 2009 amendments to the LOPJ
- does not have any legal basis in international [&Vhile this principle has been prioritized
by certain states as a matter of policy and/ottipaliexpediency, we have argued that its use
is, and ought to be, alwag®nditionalupon territorial states meeting the accepted staisd

of “effective investigation” as established undgernational and European law. In this case,
as we have demonstrated above, the limited inguiini® the crimes alleged in this complaint
undertaken to date by the U.S authorities falkfaort of these accepted standards.

We are grateful for being able to provide our jaépert opinion in this case. If it would
assist the Court, we would welcome the opportutaitgrovide more detailed submissions on
this matter in the future.

Enc.
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